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QUESTION PRESENTED 


The question in this case is whether the Court may, on motion, 
dismiss the appellant's complaint after the case has been calendared 
and when the appellant thereafter could do nothing but await notification 
from the Clerk's Office to prepare for trial and during which time the 
appellant made several inquiries concerning the status of the case and 


was informed that the case would be duly called. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,378 


RAPHAEL G. URCIOLO, 
Appellant, 


Vv. 


LEONARD C, COLLINS, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The complaint filed in the Court below was for damages in excess 


of $3,000.00 because of the alleged malpractice of the defendant, an 


attorney at law. The Trial Court had jurisdiction to try the case by 
virtue of the fact that the amount involved exceeded $3,000.00, and under 
the provisions of Title 11, Section 326, District of Columbia Code 1951 
Ed. Supp. VI. This Court has jurisdiction by virtue of the provisions of 
Title 28, U. S. Code, Sections 1291, 1292. 


2 
STATEMENT OF THE CASE 


On, to wit: August 13, 1954 the appellant filed his complaint, 
charging the appellee with negligence, malpractice and breach of con- 
fidence, claiming that he, the appellant, had retained the appellee as his 
attorney for all his legal matters for a long period of time, and had 
specifically retained the appellee in connection with a specific perform- 
ance suit in said Court, Civil Action No. 534-51, involving premises 
616 Massachusetts Avenue, N. W. The appellant charged the appellee 
with negligence in safeguarding the appellant's interest, which failure 
resulted in foreclosure of the property during appellant's absence from 


this jurisdiction; that the appellee knew that the foreclosure was to take 


place and that the appellant relied upon him in connection therewith and 


that the appellee misused his confidence and trust. The complaint 
further charges that the appellee instituted Civil Action No. 3469-51 to 
satisfy the foreclosure sale in his capacity as attorney for the appellant 
until the appellee chose to withdraw, notice of which was not given to 
the appellant. Appellee claims that there is a consent to said withdrawal 
but the same was not at the instance of, or with the consent of this 
appellant, whom the appellee then represented. The complaint further 
charges that the appellant was unaware up'to the time of pretrial that 

he was without counsel, at which time it was agreed by the appellee that 
he would carry the case forward. As a result of the appellee's negli- 
gence in handling the affairs of the appellant, the appellant was damaged 
and for which the appellant demanded $17,200.00, plus $10,000.00 puni- 
tive damages. (J.A. 3-5) 


The answer of the appellee denied the appellant's claim and 
stated that the same was barred by the Statute of Limitations, and he, 
in effect, while admitting that he was counsel for the appellant, denied 
any negligence. He stated that he knew about the foreclosure but denied 
any allegations of his connection therewith and that his withdrawal from 


Civil Action No. 3469-51 was by leave of Court and notice of such with- 
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drawal was sent to counsel for all the parties of record; he denied that 
the appellant sustained any damages and claimed that there was an 
accord and satisfaction between the parties. This answer was filed on, 
to wit: September 9, 1954. (J.A. 5-7). 


Thereafter, depositions were taken and proceedings had in con- 
nection therewith. That on or about September, 1954 the case was 
calendared. In the year of 1955 certain discovery proceedings were had 
and since that time the Clerk had not called the case for trial, nor were 
any further proceedings had until approximately the 15th day of June, 
1959, when the defendant filed a motion to dismiss for the lack of 


prosecution. (J.A. 8). To this motion the appellant filed opposition. 


At the hearing of the motion it appeared that on June 9, 1959 be- 
fore the motion to dismiss was filed, the case had been called on the 
call calendar to be heard June 17, 1959, at which time the parties signed 
a certificate of readiness which was without prejudice to the hearing of 
the motion to dismiss. (J.A. 7-8). 


The position of the appellee was that Rule 41(b) applied of the 


Federal Rules of Civil Procedure. 


In answer thereto the appellant represented to the Court that the 
case was calendared by the Clerk on September 10, 1954, that from that 
time he awaited notification from the Assignment Commissioner's Office 
for a pretrial date, and that there was nothing for him to have done, nor 
was he required to take any other steps but the matter was within the 
control of the Court, either through the Clerk's Office or the Assign- 
ment Office to notify the parties as to a further hearing; and if the case 
had taken its normal course, the matter would have been heard before 
the present requirement for the filing of certificate of readiness. If 
there were any delay in connection with the case, it was either the fault 
of the Clerk or the Assignment Office, or persons unknown. The appel- 
lant further represented to the Court that he had made many previous 
attempts in 1956, 1957 and 1958 to have the case called and that 
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approximately 3 months prior to the hearing he again, together with 
attorney, Herman Miller, went to the clerk of the court to ascertain the 
reasons for the delay. He was informed by Mr. Huey, a deputy Clerk, 
that the case had been calendared, that the card had been sent upstairs 
to the Assignment Commissioner, and that the Clerk's Office had 
nothing further to do with it. Whereupon appellant went to inquire of the 
Assignment Commissioner. Miss Morse, one of the employees in the 
office of the Assignment Commissioner, informed Mr. Herman Miller 
in the presence of the appellant that the case could not be found. Upon 


inquiry as to what to do next, she answered "Well, I'll tell Mr. Collins 


(the Assignment Commissioner) about it". After these many attempts 


the case was finally set by the Assignment Office on the calendar call; 
and it was only thereafter that appellee filed a motion to dismiss. In 
fact, appellee handed the appellant the motion to dismiss that very 
morning on the day when the case was later called and the certificate of 


readiness signed. 


The appellant contended that Rule 41(b) was not controlling, in that 
it was not the appellant's failure to prosecute or to comply with any rule 
of Court or court order. Since the case had been calendared, it was 
only necessary for the notification to be given by the Court. In the 
meantime, the appellant could do nothing. In fact, had it not been for 
appellant's persistent and insistent inquiries, the case probably would 


never have come up for any hearing. 


After hearing was concluded, the Court summarily granted the 


appellee's motion and dismissed the case. 


RULES OF COURT INVOLVED 
Rule 41(b): 


"For failure of the plaintiff to prosecute or to com- 
ply with these rules, or any order of Court, a 
defendant may move for a dismissal of an action 
or any claim against him." 


5 
STATEMENT OF POINTS 


1. The Court erred in dismissing the complaint for the want of 


prosecution. 


2. The Court erred in holding that the appellant was responsible 
for the failure to proceed with the case in view of the fact that the case 
had been calendared by the Clerk and that the appellant was awaiting 
notification from the Clerk's Office for pre-trial of the case, and at all 


times was ready, willing and able to proceed to try the case. 


3. The Court erred in not holding that the failure to prosecute 
was aS a result of the negligence of the Clerk of the Trial Court, in 


losing, or misplacing, the file in this case. 


4, The Court erred in not allowing appellant to produce the testi- 


mony of the various clerks and Assignment Commissioner that the 


jacket had in fact been misplaced. 


SUMMARY OF ARGUMENT 


On September 10, 1954 the case was calendared by the Clerk and 
all of the pleadings required of the parties were filed under the practice 
which then prevailed; the Clerk or the Assignment Office, thereafter, 
when the case was about to be reached, would notify the attorneys for 
the litigants to present themselves before the assigned Judge for a pre- 
trial hearing; and until that time there was nothing for the attorneys to 
do. After several inquiries by the appellant and as a result of his in- 
quiries, the case finally was placed on the call calendar and was called 
in open Court, at which time a certificate of readiness was filed by both 
attorneys and at the same time the certificate was signed, the motion to 
dismiss was filed and later argued. The case being in the bosom of the 
Court, with nothing more for the appellant to do, the Court's judgment 


that he failed to prosecute constituted reversible error. 
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ARGUMENT 


As stated in the Summary of Argument, the case not being within 
the control of the appellant, the appellant had no alternative but to await 
the call from the Assignment Office for pre-trial. It cannot be said that 
he was guilty of negligence. The record shows, and the Court should not 
have ignored the fact, that the appellant made inquiries from the Clerk 
and was unable to get the case called up. At the time the present rule 
for filing a certificate of readiness was not in effect, and, consequently, 
the appellant was not in default; nor did he fail to prosecute the action 
because there was nothing further for him to prosecute. Any delay, it 
seems to the appellant, was the fault of either the Clerk or the Assign- 


ment Office or persons unknown. 


The appellee cited Rule 41(b) in support of his position. However, 
it was not the appellant's failure to prosecute or comply with any rule. 
Since appellant had not violated any rule, Rule 41(b) cannot apply. The 
cases of Parsons v. Hill, 15 App. D.C. 532, and Steele v. General Baking 
Co., 101 A. 2d 845, Mun. App. D.C., have no application nor are they in 
point. In each of these cases the plaintiff failed to proceed with some 
requirement which was within his control. The last mentioned case in- 
volved the failure to continue to issue process and have the same served, 


but permitted an unreasonable length of time to pass. A similar situation 


transpired in the case of Bowen v. Wilson, 56 App. D.C. 375. In the case 
of Sokolin v. Estes, 76 App. D.C. 357, the plaintiff failed to proceed when 
the case was called. 


Why should the appellant suffer because the Clerk's Office or the 
Assignment Office failed to send him the notice in the regular course of 


business that the case was to be called for pre-trial? 


It is emphasized that in addition to the numerous inquiries, the 
situation is borne out in the light of the fact that the plaintiff, approxi- 
mately 3 months before the hearing, under which the dismissal was 


made, again inquired at the Clerk's Office and finally the Motions 
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Commissioner sent out notices for the case to come up on the call 
calendar, at which time the certificate of readiness was signed by all 


parties. 


The appellant has been unable to find any cases which will support 
the proposition that after the case was calendared for trial and it was 
only necessary for the parties to await the call of the Clerk or the 
Assignment Office, and the Clerk and the Assignment Office failed in 
that respect, that the appellant became subjected to having his case dis- 
missed for the want of prosecution. 


Justice and fairness require that the appellant have his day in 
Court. It is an underlying principle of our system of jurisprudence. He 
should not be penalized for the failure of the Clerk and the Assignment 
Office to act or give him notice of any hearing. If the Assignment Office 
or the Clerk's Office had given some notice of having the case called, 
and then the appellant failed to respond, or if the appellant failed to com- 
ply with a court order, the question would be a different one. 


Dame Justice is a jealous mistress. Anyone familiar with the 
history of jurisprudence knows that she will not be pushed or jostled 
into action. The poor litigant can merely offer prayers with hopes that 
she will deign to listen to his pleas. In the instant case the appellant 
feels that if anything, he importuned her too far. He prosecuted as 
diligently as the proper decorum requisite of a member of the bar per- 
mitted him. He honestly submits that he could not have done anything 
further without making a nuisance of himself. It has not been charged 
that appellant failed to comply with any rule of Court. It has not been 


charged that appellant failed to comply with any order of Court. In fact, 


it takes a wild stretch of the imagination to see how Rule 41(b) has any 
application in this case whatsoever. If one could possibly visualize any 
application of the rule under these circumstances, certainly it was not 
the intention of the framers of this rule that it should apply under this 


set of facts. 
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The appellant is by no means imputing negligence or charging 
misconduct on the part of the Assignment Commissioner or anyone else. 
The appellant does not know, nor is he in any position to know, what 
happened. Certainly it cannot be presumed that he, as plaintiff below, 
had anything to do with the disappearance of the file. However, this 
much can be stated with a certain degree of credibility, namely, that 
with the thousands of cases in the District Court, it does not lie outside 


the realm of possibility that one case could become misplaced. Thank 


God, it is rare, but not unheard of. 


Lastly, the equities of the case are clearly in favor of the appellant 
who stands to lose what to him is a large sum of money, in addition to 
the fact that a grave act of injustice will not have been rectified. The 
appellee on the other hand stands to lose nothing. At the worst, he is 
placed in statu quo ante, the burden of proof is upon the appellant, and 
unless the appellant can convince the Court that he has a just claim, the 
case will be dismissed. If, on the other hand, the appellant should be 
able to prove a just claim, justice demands that the appellee pay for the 
wrong that he has committed. Sometimes, at least in the opinion of some, 
justice may not prevail; yet it is the American way of jurisprudence not 


to deprive anyone of his day in Court because of some alleged technicality. 


CONCLUSION 


It is respectfully submitted and urgently requested ‘hat the judgment 
of the Trial Court be reversed and the appellant be allowed his day in 
Court on the merits, or in the alternative that the case be remanded in 
order to allow the appellant to adduce testimony that this case was "not 
to be found" in the files of the Assignment Commissioner. 

Respectfully submitted, 
RAPHAEL G. URCIOLO 


421 - 4th Street, N. W. 
Washington 1, D. C. 


Appellant, Pro Se 


Relevant Docket Entries : ‘ 5 : . c ‘ 


Complaint for Negligence, Malpractice and Breach of Confidence 


AQSWED gk Se ww 
Notice from Assignment Commissioner, dated 6-9-1959 
Defendant's Motion to Dismiss for Lack of Prosecution . 


Memorandum of Points and Authorities in Support of Motion to 
DISINISS:. oe Oe 0 ee Sb. a) se 


Praecipe . pea tw) some Ge) Oe, iss Bao wel 4 ve 
Points and Authorities in Opposition to Motion to Dismiss 
Transcript of Proceedings on Defendant's Motion to Dismiss 
Order Granting Defendant's Motion to Dismiss 

Notice of Appeal oe ate 


Statement of Points on Appeal 


JOINT APPENDIX 


IN THE 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


RAPHAEL G. URCIOLO, et al., 
Plaintiff 
Civil Action No. 3454-'54 


LEONARD C. COLLINS 
917 Fifteenth Street, N. W. 
Washington, D. C. 


Defendant 


RELEVANT DOCKET ENTRIES 


Date Proceedings 
1954 


August 13 Complaint, appearance, Jury Demand 


August 13 Summons, copies (1) and copies (1) of Complaint issued 
SER 8-16-54 


August 19 Notice of deft of taking deposition of pltf; 


August 23 Motion of pltff. to vacate notice of taking deposition of 
pltff. C/M 8-23-54, P/A's 


August 25 Order denying pltf's motion to vacate notice of taking 
deposition of pltf. Youngdahl, J 


August 25 Appearance of Jackson Brodsky for deft. 

August 25 Opposition of deft to motion to take deposition; P&A 
September 10 Answer of deft to complt; 

September 10 Calendared 


September 10 Motion to compel pltf. to answer questions in deposition; 
P&A: 


1954 Proceedings 


September 13 P & A of pltf. in opposition to deft’s motion to compel 
answer to deposition; affidavit 


October 21 Notice of deft. of taking deposition of pltf. 


October 22 Order granting motion to compel pltf. to answer questions 
in deposition, with costs of reporter to be paid by 


pltf. & counsel fee of $50.00 Hoitzoff, J. 
November 9 Deposition of pltf. 8-27-54 published & filed 


November 17 Motion of deft. to strike pltf's pleadings, dismiss action 
or for other relief; P & A- affidavit 


November 23 Answer of pltf. to motion to strike pleadings, dismiss, 
etc. 


December 7 Deft’s motion to strike pleadings withdrawn per atty. for 
deft; 


1955 
January 12 Deposition of pltf. 
January 13 Motion of deft. to strike pltf's pleadings, etc. 


January 19 Answer of pltf. to motion to strike pleadings, etc; 
P & A; affidavit; exhibits (2) 


February 2 Motion of deft. to strike withdrawn by deft's atty. 
May 27 Defendant's motion for summary judgment - P&A 


June 1 P & A of pltf. in opposition to motion for summary judg- 
ment - affidavit. 


August 19 Order denying defendant's motion for summary judgment 
Tamm, J. 


August 22 Motion of Pltf. to assess Deft's expenses, attys. fees and 
costs; P&A; 


August 25 Opposition of Deft. to motion to assess Deft's expenses, 
atty. fees and costs; PA; 


October 14 Order denying motion of pltf. to assess deft expenses, 
atty's fees and costs for want of prosecution Laws, C.J. 


1959 
June 16 Motion of deft. to dismiss, P&A - 


June 17 Certificate of Readiness, without prejudice to hearing of 
motion to dismiss & without delay of pretrial Ap- 
proved-Youngdahl, J. 
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1959 Proceedings 


June 25 Points & Authorities of pltff. in opposition to motion to 
dismiss, 


June 17 Called - Youngdahl, J. 

July 21 Order dismissing cause Letts, C. J. 

August 13 Notice of appeal of pltff. copy to Jackson Brodsky; *** 
August 18 Cost bond on appeal of pltff *** 

September 18 Transcript of proceedings of 7-21-59; Vol. I, pages 1-8, 


[ Filed August 13, 1954] 


COMPLAINT FOR NEGLIGENCE, MALPRACTICE 
AND BREACH OF CONFIDENCE 


1. The jurisdiction of the Court is evoked under Title 11, Section 306 
of the District of Columbia Code, and the general equitable powers in- 
herent in its creation. 

2. The defendant is a citizen of the United States, a resident of the 
State of Maryland, and a practicing member of the Bar of the District 
of Columbia, having regular offices at 917 Fifteenth Street, N. W. 

3. The said defendant had been retained by the plaintiff as attorney for 
him in all legal matters, as well as in other capacities, for a period of 
approximately five years prior to his tort against the plaintiff. 

4. The said defendant had been more specifically retained by the plain- 
tiff to act as attorney in a specific performance suit, C. A. No. 534-51, 
and had also been acting as attorney for the plaintiff in other matters 
connected with the property located in this District at 616 Massachusetts 
Avenue, N. W. 

5. The said defendant -- as agent and attorney for the plaintiff -- did 
negligently and carelessly fail to safeguard the interests of the plaintiff 
with respect to the aforementioned real estate, and as a result thereof 
caused the property of the plaintiff to be sold at auction. 
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6. The defendant knew that the foreclosure was to take place, and knew 
that the plaintiff did rely on him solely in this particular transaction, not 
only as attorney for him, but as agent and/or intermediary, with the 
plaintiff as the undisclosed principal, and that the defendant negligently 
abused said confidence and trust. 

7. That the defendant did together with other counsel institute immediate 
proceedings in Civil Action 3469-51 to set aside the foreclosure which 
had taken place, and that the defendant did continue in the capacity as 
attorney for the plaintiff until he, the defendant, chose to withdraw. At 
no time, did the defendant give notice of such withdrawal to the_plaintiff 
The record shows that his withdrawal was consented to by Joseph J. Urci- 
olo whom he represented in said cause #3469-51, although he knew as a 
fact that he was retained by the plaintiff from the beginning to such time 
of his withdrawal. 

8. The plaintiff was completely unaware up to the time of pretrial that 
he was without counsel, inasmuch as although he was allegedly represent- 
ed by Herman Miller, it was agreed that the defendant was to carry for- 
ward in the case and that Herman Miller was only on an advisory basis. 
The record will show that even the attorney Herman Miller was not ap- 
prised of his withdrawal. 

9. Asa result of the defendant's negligence in the handling of the affairs 


of the plaintiff, malpractice as an attorney, malfeasance and/or non- 


feasance as an agent of the plaintiff, and his breach of confidence, the 
plaintiff has been considerably damaged and inconvenienced and caused 

to suffer great embarrassment and humiliation and damage to his financial 
credit. 

10. That the record of the civil action 3469-51 will bear out the facts of 
this action, and that the plaintiff upon learning of the withdrawal of the 
defendant attempted to implead the said Leonard C. Collins as a defend- 
ant in that action as a third-party defendant, but the Court ruled that it 
was too late in the progress of the case to bring in a third party. 
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11. Asa result of the defendant's torts against the plaintiff above, and 
unless the plaintiff is able to prevail in his appeal to the United States 
Court of Appeals for the District of Columbia, the plaintiff stands to 
lose $10, 000. 00 as a result of the loss of the property, in addition to 
all the costs of litigation and subsequent appeal. 

WHEREFORE, the plaintiff respectfully prays: 

1. That the plaintiff be awarded a judgment against the defendant 
for all actual damages sustained by them as a result of the defendant's 
tort, namely, $17, 200 loss as follows: $13,200.00, the difference be- 
tween the price at which the property was lost by auction and the price 
which the Court found to be the market value at the time of the sale, and 
$4000. 00, as costs of litigation and appeal. 

2. That the plaintiff be awarded the sum of $10, 000. 00 as punitive 
damages against the defendant. 

3. And for such other relief as the Court may deed proper. 

/s/ Raphael 2. Urciolo, pro se. 
Plaintiff demands trial by jury. 
/s/ Raphael G. Urciolo, pro se. 


[ Filed September 10, 1954] 


ANSWER 

Comes now the defendant, Leonard C. Collins, and for answer to 

the complaint herein filed states as follows: 
FIRST DEFENSE 

The complaint fails to state a cause of action upon which relief 

may be granted. 
SECOND DEFENSE 
The cause of action upon which this complaint is based is barred 


by the statute of limitations. 
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THIRD DEFENSE 

For answer to the numbered paragraphs of the complaint, the 
defendant states as follows: 

1. The defendant is not required to answer Paragraph 1 as the 
same is a legal conclusion and therefore he neither admits nor denies 
the same. 

2. Paragraph 2 is admitted. 

3. For answer to Paragraph 3 the defendant states that he was 
retained by the plaintiff in certain legal matters during a period of 
approximately five years prior to the filing of this complaint. He de- 
nies the remaining averments of this paragraph. 

4. For answer to Paragraph 4, the defendant states that he acted 
as attorney for the defendant Horace West in Civil Action 534-51 and 
that the plaintiff was to pay his fee. And he admits that he had acted 
as attorney for the plaintiff in certain matters connected with 616 Massa- 
chusetts Avenue, N.W. The balance of Paragraph 4 is denied. 

5. Paragraph 5 is denied. 

6. The defendant admits that he knew that a foreclosure was to 
take place at some time in connection with the premises 616 Massachu- 
setts Avenue, N.W., Washington, D.C., and denies the remaining 
averments of this paragraph. 

7. In answer to Paragraph 7, the defendant states that he, as 
attorney for Joseph J. Urciolo, one of the plaintiffs, together with 


Herman Miller, as attorney for Raphael G. Urciolo, filed Civil Action 
No. 3469-51 in this court. He further states that his withdrawal from 


this action was with leave of court and with the consent of his client, 


Joseph J. Urciolo,' and that notice of such withdrawal was sent to all 
counsel of record in that case. All other allegations are denied. 
Paragraph 8 is denied. 
Paragraph 9 is denied. 
Paragraph 10 is denied. 
Paragraph 11 is denied. 
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FOURTH DEFENSE 

Defendant states that if any damage was sustained by the plaintiff, 
that the same was the result of his own negligence or that such negli- 
gence contributed thereto. 

FIFTH DEFENSE 

That there was accord and satisfaction between the parties hereto 
of the claim on which this action is based. 

WHEREFORE, the defendant demands that this complaint be dis- 
missed with proper costs. 


/s/ Jackson Brodsky, 
Attorney for Defendant, 
917 15th Street, N.W., 
Washington, D.C. 


[ Certificate of Mailing] 


ASSIGNMENT COMMISSIONER 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

WASHINGTON 1, D.C. 


6 - 9 - 1959 

Dear Sir: 

Urciolo vs. Collins 

Civil Action No. 3454-54 
You are requested to appear before Judge Youngdahl at 1:45 p.m. on 
6 - 17 - 59 for a Call of the above-entitled case. 
The following must be observed: 

1. Attorneys must answer this Call themselves or designate a 
fully authorized representative. 

2. No continuances of the Call will be entertained. 

3. Attorneys must be prepared to answer and produce the 
following: 

A. Possibility of settlement 


B. Recent medical reports 
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C. List of special damages. 

D. Whether all discovery, depositions, etc. are completed. 

E. Whether case should be certified to Municipal Court. 
Very truly yours, 


Richard L. Collins 
Assignment Commissioner 


[ Filed June 16, 1959] 
IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
RAPHAEL G. URCIOLO, 
Plaintiff 


v. Civil Action No. 3454-'54 


LEONARD COLLINS 
Defendant 


) 
) 
) 
) 
) 
) 
) 
) 


DEFENDANT'S MOTION TO DISMISS FOR 
LACK OF PROSECUTION 


Comes now, the defendant, Leonard Collins, by his attorney, 
Jackson Brodsky, and moves to dismiss the within cause of action for 
the reason that the plaintiff has failed to diligently prosecute the same. 

For further reason the defendant refers to the Memorandum of 
Points and Authorities attached hereto. 


/s/ Jackson Brodsky 
Attorney for Defendant 
910 - 17th Street, N. W. 
Washington 6, D.C. 


[ Certificate of Mailing] 


[ Filed June 16, 1959] 


MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF MOTION TO DISMISS 


The Facts 

This was an action filed by a member of the Bar of this Court 
against a fellow attorney for alleged malpractice. The chronology of 
this action may be stated as follows: 


August 14, 1951 - Creation of alleged cause of action 

August 13, 1954 - Complaint filed 

August 19, 1954 - Notice of deposition filed by defendant 

August 27, 1954 - Deposition of plaintiff taken and continued 

September 9, 1954- Answer filed 

July 7, 1955 - Hearing on Motion for Summary Judg- 
ment 


It will be noted that almost five years have elapsed since this 
action was filed in the Court, and almost eight years have elapsed 
since the alleged cause of action arose. The defendant is now ina 
position of attempting to defend an action, the facts of which have long 
grown stale in the memory of everyone concerned. 

The Law 

The Courts have long had authority to dismiss actions not diligent- 
ly prosecuted, and such authority has been codified in Rule 41(b) F.R. 
C. P., which additionally grants to the Court the right to make such 
dismissal sua sponte. The question of lack of diligence in the prosecu- 
tion of a Suit is one of fact. Parsons v. Hill, 15 Ap. D.C. 532, 551; 


Steele v. General Baking Co., 101 Atl. 2d 845, 846. The cases are 


numerous in this jurisdiction and elsewhere to the effect that "suits at 
common law which have been duly commenced by the filing of a declara- 
tion and the issue of process thereafter, cannot thereafter be permitted 
to remain indefinitely within the control of the plaintiff alone. The suit 
should be effectively prosecuted in good faith or dismissed. '"' (Emphasis 
supplied.) Bowen v. Wilson, 56 Ap. D.C. 375, 376. See also Barger 

v. B&ORy. Co., 76U.S. Ap. D.C. 367; Slater v. Cannon, 93 Atl. 2d 
92; Sokolin v. Estes, 76 U.S. Ap. D.C. 357; Shakesnider v. Rosenfeld, 
144 Atl. ’2d 106. 
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The attention of the Court is directed to the case of Yates v. 
Behrend, Civil Action No. 3474-53, whose facts with regard to prosecu- 
tion thereof appear to be almost identical with this case. On June 15, 
1959, the Court entertained a Motion to Dismiss and granted the same. 

Respectfully submitted, 


/s/ Jackson Brodsky 
Attorney for Defendant 


[ Filed June 17, 1959] 


PRAECIPE 
The Clerkiof said Court will please certify the above- 
entitled case to the READY CALENDAR without prejudice to hearing of 
Motion to Dismiss and without delay of Pre-Trial. 


/s/ Jackson Brodsky /s/R.G.U- 
Address 910 - 17th St., N. W. Address 421 4th St., N. W. 
Attorney for Def. Attorney for 


Approved 
/s/ L. W. Youngdahl 


[ Filed June 25, 1959] 


POINTS AND AUTHORITIES IN OPPOSITION TO 
MOTION TO DISMISS 


The plaintiff wishes to point out to the Court that this action was 
calendared by the Clerk on September 10th, 1954, and from that time the 
plaintiff awaited notification from the Assignment Commissioner's office 
for a date for pre-trial. There was nothing for the plaintiff to have done, 
nor was he required to take any steps, but the matter was within the con- 
trol of the Court, either through the Clerk's office, or the Assignment 
Office to notify the parties for further hearing. 

It should be noted that the defendant's answer was filed September 
10th, 1954, and the case calendared September 10th, 1954. At that time 
the present rule for the necessity of filing a certificate of readiness was 
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not in effect, and consequently the plaintiff was not in default for did he 
fail to diligently prosecute this action. Any delay was, it seems to the 
plaintiff, the fault of either the Clerk or the Assignment Office. 

The cases cited by the defendant have no application. Rule 41(b) 
cannot control. It was not the plaintiff's failure to prosecute or comply 
with any rule. The case having been calendared it was only necessary 
for the plaintiff to await the notification from the Court as to when the 
pre-trial hearing was scheduled. In the meantime, the plaintiff could 
do nothing. The cases of Parsons v. Hill 15 App. D.C. 532 and Steele 
v. General Baking Co., 101 A. 2d 845 are not in point for in each of 
those cases, the plaintiff failed to proceed with some requirement which 
was within his own control. The last cited case, the plaintiff failed to 
follow up the service of process, but permitted an unduly length of time 
to pass, as was the situation in Bowen v. Wilson 56 App. D.C. 375. In 
the Sokolin v. Estes 76 App. D.C. 357 the plaintiff failed to proceed when 
the case was called. 

In Yates v. Behrend C.A. 3474-53, the plaintiff failed to proceed 
in the Auditor's Office, and more particularly Rule 13 of the Local Rules 
applied for the reason that the plaintiff failed for more than six months 
to apply for a substitution of the individual defendant Behrend who died 
and whose death was suggested to the Court of which the plaintiffs were 
notified more than one year prior to the dismissal. 

The defendant cannot produce or refer to any case wherein the 
case had been calendared for trial, and in which the plaintiff was not 
required to do anything further, but await the notice from the Clerk or 
the Assignment Office, and which notice was not sent, that such case is 
subject to dismissal for the lack of prosecution. 


/s/ Raphael G. Urciolo 
421 4th St., N. W. 


[ Certificate of Mailing] 
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TRANSCRIPT OF PROCEEDINGS 
[ Filed Sept. 18, 1959] Washington, D. C. 
July 21, 1959 
* ake * 
PROCEEDINGS 

THE DEPUTY CLERK: Urciolo versus Collins. 

THE COURT: Yes, Mr. Brodsky. 

MR. BRODSKY: May it please the Court, this is a motion filed 
by the defendant in this action’to dismiss this case on the grounds of 
lack of prosectuion. 

To revert very briefly to the case itself, it is an action which is 
essentially one of malpractice filed by an attorney in proper person 
against another member of the Bar of this Court. 

I would call your attention to the fact that this suit was filed on 


August 13, 1954, embracing a cause of action which arose approximate- 


ly three years prior thereto. That is, in the month of August of 1951. 

So we have a Situation where, if the case were tried today, approxi- 
mately, we would have before the Court facts that came into being approx- 
imately eight years ago. 

After suit was filed there was an answer filed within the twenty 
days; there was a notice of deposition; there were depositions taken; 
various other pleadings filed in the case, all of which took us to the 
month of August of 1955. That is the last action that was taken in this 
case until very recently when it came up before the Court on the ready 
calendar. 

Now if it please the Court, I would think that the plaintiff has 
certainly failed to prosecute, and in certainly this kind of action he has 
certainly failed to prosecute his action with the degree of diligence re- 
quired by an attorney, certainly, in an action filed against another at- 
torney. 

I think for these reasons this action should be dismissed under 
Rule 41 of the Rules of this Court. 
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THE COURT: How does that Rule read? 

MR. BRODSKY: Your Honor will indulge me just 2 moment. I 
have it right here. 

What is read is Rule 41(b): 

"For failure of the plaintiff to prosecute or to 

comply with these rules or any order of Court, a 

defendant may move for dismissal of an action of 

any claim against him." 

I think it certainly comes within the first few words of that rule, 
"For failure of the plaintiff to prosecute or to comply with these rules." 

Now I have cited several cases in my Memorandum of Points and 
Authorities which relate to this. 

I would also call your Honor's attention to the fact of a case which 
is also mentioned in my Memorandum of Points and Authorities, a simi- 
lar situation heard by your Honor, that of Yates versus Behren, where 
your Honor heard and dismissed an action which was fairly identical, 
almost, in terms of the dates involved. That was Civil Action -- I am 
sorry, apparently I have the wrong number here -- that was Civil Action 
3474-53, heard by this Court. This is the Civil No. 3454-54. 

So we have, asI said, an action which is almost eight years old if 
the case were tried today. 

I would like to call to your Honor's attention a case which I happened 
to come across last night which is not a case of this jurisdiction, which 
is found in the Atlantic Report, a Maryland case. It actually refers to a 
statute of limitations. But it has some words in there which I think may 
be of interest to your Honor. 

It quotes a Supreme Court case in saying: 

"It has been said that the primary consideration 


underlying statutes of limitations is one of fairness to 
the defendant; that he ought not to be called upon to re- 
sist a claim when evidence has been lost, memories 


have faded, and witnesses have disappeared. "' 
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We are now in the situation of attempting to defend a case, if we 
are required to go to trial on the merits, of a thing which is some eight 
years old. I do not think we ought to be obliged to do this. 

I do not think that the plaintiff has acted with the diligence accord- 
ed him, and I think this case should be dismissed for lack of prosecution. 

THE COURT: Yes. 

Mr. Urciolo? 

MR. URCIOLO: The plaintiff wishes to point out to the Court that 
this action was calendared by the Clerk on September 10, 1954; and that 
from the time the plaintiff awaited notification from the Assignment 
Commissioner's Office for a date for pretriat, there was nothing for 
the plaintiff to have done, nor was he required to take any steps but 
the matter was within the control of the Court, either through tne Clerk's 
Office, the Assignment Office, to notify the parties for further hearing. 

It should be noted the defendant's answer was filed September 10, 
1954, and the case'calendared for September. Now at that time the 
present rule for the necessity of filing a certificate of readiness was 
not in effect. Consequently, the plaintiff was not in default nor did he 
fail diligently to prosecute this action; Any delay was, it seems to the 
plaintiff, since I am forced to so state, the fault either of the Clerk or 
of the Assignment Office. 

As a matter of fact, this case wouldn't be here today except for 
the fact that approximately three months ago, after many previous at- 

tempts, I went in downstairs and asked what was the trouble. 
Somehow it couldn't be found. Finally we were sent to the Motions 
Commissioner, and finally it came up; and only when the case came 
up for the signing of the certificate, that very morning of the signing 
of the certificate of readiness, did I receive this motion for -- that very 


morning, now -- for a Motion to Dismiss for want of Prosecution. 


The cases cited by the defendant have no application. Rule 41(b) 


cannot control. It was not the plaintiff's failure to prosecute or to com- 
ply with any rule. The case having been calendared, it was only neces- 
sary for the plaintiff to await notification from the Court as to when the 


pretrial hearing was scheduled. 


15 


In the meantime the plaintiff could do nothing. 

I inquired on various occasions in 1956, for example, I left 
some attorneys in charge because I was going out of the jurisdiction. 

The case of Parsons versus Hale cited by the defendant; and 
Steel versus the General Packing Company, are not in point. In each 
of those the plaintiff failed to act. 

The last cases cited, the plaintiff failed to follow up process but 
permitted an undue length of time to pass. So was the same situation 
in 56 Appeals: the plaintiff failed to proceed when the case was called. 

In Yates versus Baron, on which the defendant seems to rely, as 
your Honor knows so well, the plaintiff failed to proceed in the Auditor's 
Office. Rule 13 of the local rules apply because the plaintiff failed to 
file for substitution of plaintiff, who died, and whose death was suggest- 
ed to the court of which the plaintiffs were not filed more than a year 
prior to the dismissal. 

The defendant cannot produce a single case or refer to a single 
case in which the case has been calendared for trial and the plaintiff 
was not required to do anything further but submit the notice to the 
clerk or the Assignment Office, and which notice was not sent. 

It is not subject to dismissal for lack of prosecution. AsI say, 
this case would not be here today except for the fact that about three 
months ago I kept on, after about the third time of inquiring why this 
case wasn't coming up. Somehow, I don't know, after being sent to the 
Motions Commissioner, only then did it come up. 

At that morning, the very morning where parties were asked to 


come in to sign the certificate of readiness, only that morning did I 


receive a notice of a Motion for Failure to Prosecute. 
THE COURT: The Court thinks justice and fairness require that 
the motion to dismiss be granted. 
May I have an order, please. 
MR, BRODSKY: I have an order, your Honor. 
(Whereupon the instant matter 
was concluded. ) 


[ Filed July 21, 1959] 
ORDER 
Upon consideration of the Motion to Dismiss for Lack of Prosecu- 
tion filed herein by the defendant, argument of counsel having been 
heard in open court, it is by the court this 21st day of July, 1959, 
ORDERED, That the within cause of action be, and the same 
hereby is dismissed. 


/s/ F. Dickinson Letts 
JUDGE 


[ Filed August 13, 1959] 
NOTICE OF APPEAL 
Notice is hereby given this 13th day of August, 1959, that 
RAPHAEL G. URCIOLO hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 21st day of July, 1959 in favor of LEONARD COLLINS 
against said RAPHAEL G. URCIOLO. 
/s/ Raphael G. Urciolo 


Attorney for plaintiff 
421 Fourth Street, N. W. 


[ Certificate of Service] 


rr 
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STATEMENT OF POINTS ON APPEAL 


1. The Court erred in dismissing the complaint for the want of 
prosecution. 


2. The Court erred in holding that the appellant was responsible 
for the failure to proceed with the case in view of the fact that the case 
had been calendared by the Clerk and that the appellant was awaiting 
notification from the Clerk's Office for the pre-trial of the trial in the 
case, and at all time was ready, willing and able to proceed to try the 
case. 


3. The Court erred in not holding that the failure to prosecute 
was as a result of the negligence of the Clerk of the Trial Court in losing, 


or misplacing the file in this case. 


/s/ Raphael G. Urciolo 
* Ok Ox 


Appellant 


[ Certificate of Service] 


